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RESUMO

Partindo-se de uma concepg¢ao publicista de processo, o qual é tido como
instrumento para garantia da tutela jurisdicional efetiva, ndo mais se admite a
idéia de um juiz passivo, mero espectador da atividade das partes. Na conjuntura
processual atual, espera-se do juiz uma atuagdo proativa na condugdo do
processo, pelo que se estuda a dogmatica da legislagdo processual civil sobre a
atividade probatdria proativa do juiz. A pesquisa inicia-se pela analise dos
principais sistemas processuais no enfoque da atividade do juiz no processo,
examinado também a evolugao dos poderes instrutérios do juiz no processo civil
brasileiro. Aborda os fundamentos principiolégicos da atividade probatéria
proativa do juiz no processo civil. Disserta algumas no¢des elementares sobre a
prova, com destaque para as regras de distribuicdo do 6nus da prova e sua
relacdo com os poderes instrutérios do juiz. Analisa algumas classificagcoes
apresentadas por doutrinadores sobre os poderes que 0 juiz, uma vez que este é
o representante do Estado no exercicio da fungao jurisdicional. Dessa forma,
entende-se que amplos devem ser os poderes instrutdrios do juiz no processo
civil e que deve ele se valer de todos os seus poderes, atuando proativamente na
busca da verdade real. No ordenamento juridico brasileiro, o alicerce dos poderes
instrutérios do juiz € o art. 130 do CPC, mas, além desse, outros dispositivos
também Ihe conferem poderes instrutérios especificos, constituindo, no entanto,
enumeracao exclusivamente taxativa. Por fim, ndo se pode olvidar que, para
evitar abusos e desmandos por parte dos juizes, o proprio ordenamento juridico
previu limites a atividade instrutoria do magistrado, devendo o mesmo observar os
principios juridicos em sua atuagao. Dessa forma, a presente dissertagdo destaca
a real atividade probatoria proativa do juiz, seu alcance e seus limites.

Palavras-chave: Poder instrutério — Juiz; principio juridico; Prova; Instrugéo

processual; Processo Civil.



ABSTRACT

Starting from a publicist conception of procedural law, which is considered to be
an instrument for guaranteeing an effective jurisdictional tutelage, we cannot any
longer admit the idea of a passive judge, a mere spectator of the activities on the
side. In the current procedural conjuncture, we expect from the judge a proactive
performance during the carrying out of the procedure, by studying the dogma of
civil procedural law on the proactive probative practice of judges. The research
begins with an analysis of the principal procedural systems by focusing on the
practices of the judges during the procedures and examining also the fact-finding
powers of the same judges during Brazilian civil procedures. It broaches the
ground principles of the proactive probative practices of judges in civil
proceedings. Some elementary notions on proof and the shedding of light on the
distribution rules with regard to the burden of proof and its relation to the fact-
finding powers of judges are also discussed. It analyses some classifications as
shown by PhDs on the powers of judges when they are the State representative in
the carrying out of judicial power. In this way, we understand that the fact-finding
powers of judges in civil procedures must be very ample, and they must use all
their powers in the proactive performance in their search for the real truth. In the
Brazilian legal system, the foundation for fact-finding powers of judges is in the
CPC article number 130, moreover, other devices also give the judges specific
fact-finding powers, however, constituting exclusive emphatic enumeration.
Finally, we cannot forget that in order to avoid abuse and trespassing by the
judges, the judicial power itself foresaw limitations to the fact-finding activities by
the magistrates, as they must observe the judicial principals in their carrying out of
duties. In this way this dissertation sheds lights on the real proactive probative
activity of judges, their ranges and limits.

Key words: Fact-finding powers — Judge; judicial principle; Proof; Regulation
Procedure; Civil Procedure.
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